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Many wills these days include a clause that sets a time or date when a 

beneficiary is entitled to a gift under the will.   If the will provides no 

age limit, a child will receive the gift at the legal age of 18 years which 

many parents believe is too young. 

 
In a recent case, the testator’s niece, aged 22, sought an early payment of the 
residuary estate to her , and so challenged in the court the following clause in  
the will:  “the balance to vest in my said niece upon her attaining the age of 
thirty (30) years”.   Sh e relied o n the rule in Saunders & Vautier (1841) 4 
Beav 115, that an adult beneficiary who had a vested interest in property may 
require a transfer of the property to him or her.   
 
The court decided that the clause was ambiguous.  If the clause had said 
“upon her attaining the age of thi rty (30) years”, it would have stood.   Bu t 
the court held that because the niece was the sole beneficiary, and to avoid an 
intestacy if she died before reaching 30 years, the term “vest” meant “vest in 
possession”, and so the trust could be terminated.  The niece received the gift 
under the rule in Saunders & Vautier.   (Austin v Wells [2008] NSWSC 1266 
(28 November 2008)). 
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Binding nomination – superannuation 
 
Providing for the distribution of superannuation benefits and relying 
upon binding nominations require the utmost care. 
 
In February 2009, the Supreme Court of Queensland considered a purported 
binding nomination.   The deceased had sent a letter to the superannuation 
fund trustee (the deceased an d spouse were directors of the company 
trustee) of his self-managed superannuation fund stating that the death 
benefit was to be paid to  his executor for incl usion in the assets of hi s 
deceased estate.   
 
The deceased’s daughter applied to the court for a declaration that the letter 
was a binding nomination. 
 
The court decided that the letter was not a binding nomination because it did 
not comply with the superannuation trust deed, it did not state whether it 
was binding or non-binding and it did not comply with the form provided by 
regulation 6.17A, Superannuation Industry (Supervision) Regulations 1994.  
(Donovan & Donovan [2009] QSC (16 February 2009)). 
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